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Today

� What is “Acquisition Finance”?

� What documents are involved?

� How does s 60 (Financial Assistance) work?� How does s 60 (Financial Assistance) work?
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QQ What does “Acquisition Finance” mean?

� Very simply, it means how you 

pay for buying a company or a 

business

� It is a fundamental part of the 

acquisition

� Can be very simple, or very 

complicated
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How Companies Get MoneyHow Companies Get Money

1. Sell shares in the Company – “Equity Finance”1. Sell shares in the Company – “Equity Finance”

2. Borrow money – “Debt Finance”

3. Trade and make a profit3. Trade and make a profit

4. Other e.g. gifts, capital contributions, etc
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Equity Finance 1Equity Finance 1

� A Company can sell:-� A Company can sell:-

� Shares

� Securities which can be converted into shares� Securities which can be converted into shares

� It can sell them to:-

� Existing Shareholders

� Other People
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� Other People



Equity Finance 2Equity Finance 2

Check:-Check:-

� Sufficient authorised capital to issue shares

� The directors have authority to allot shares (s 20 � The directors have authority to allot shares (s 20 

C(A)A 1983 – ord res)�

� Any pre-emption rights have been disapplied (s 23 � Any pre-emption rights have been disapplied (s 23 

C(A)A 1983 – spec res)�

� Any required consents are in place, or waived
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� Any required consents are in place, or waived



Equity Finance 3Equity Finance 3

� Private companies can’t issue shares to general public� Private companies can’t issue shares to general public

� Investment Funds, Companies and Miscellaneous 

Provisions Act 2006 says that a private company can Provisions Act 2006 says that a private company can 

offer shares to:

� Qualified investors� Qualified investors

� 99 or fewer persons

� Both (a) qualified investors and (b) 99 or fewer persons
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Debt Finance 1Debt Finance 1

� “Debt Finance” means borrowing money� “Debt Finance” means borrowing money

� Loans of one type or another

� They are usually either� They are usually either

� Bank Loans

� Private Loans� Private Loans

� Debt Securities
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Debt Finance Debt Finance 22

BANK LOANSBANK LOANS

� Various types of bank loans

� Term Loans
� Revolving Credit / Overdrafts� Revolving Credit / Overdrafts
� Syndicated Facilities,etc.

� Most Usual Type of Loan to Buy a Company is a Term Loan� Most Usual Type of Loan to Buy a Company is a Term Loan

� Similar to a home loan / mortgage
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Debt Finance 3Debt Finance 3

TERM LOANTERM LOAN

� Loan for a specified period of time
� Subject to conditions
� No events of default occurring� No events of default occurring
� May be “interest only” for a period

� All Kinds of Repayments� All Kinds of Repayments

� Balloon / Bullet loans (lump sum paid at end, non-
amortizing)

� Regular amortizing loan repayments
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� Regular amortizing loan repayments



Debt Finance 4Debt Finance 4

SYNDICATIONSYNDICATION

� For larger loans

� Several banks come together into a syndicate to lend to � Several banks come together into a syndicate to lend to 

one borrower with one loan facility

� One “lead” or “agent” bank will liaise with the borrower � One “lead” or “agent” bank will liaise with the borrower 

and front the syndicate
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Debt Finance 4Debt Finance 4

SUB-PARTICIPATIONSUB-PARTICIPATION

� Similar to syndicated loans

� One bank lends to the borrower and then sells � One bank lends to the borrower and then sells 

participation rights to other banks

� It is an arrangement between the banks� It is an arrangement between the banks

� It is usually neutral to the borrower
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Debt Finance 5Debt Finance 5

DEBT SECURITIESDEBT SECURITIES

� This is another way of describing certain private loans 

� Buyer of target company pays for the shares by issuing � Buyer of target company pays for the shares by issuing 

debt securities to the selling shareholders

� One of the main reasons  - tax – sometimes can defer � One of the main reasons  - tax – sometimes can defer 

CGT
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Debt Finance 6Debt Finance 6

� Buyer can issue Loan Notes – this is just a form of loan� Buyer can issue Loan Notes – this is just a form of loan

� Strong companies can issue eurobonds on the markets

� Weaker companies can issue high yield bonds � Weaker companies can issue high yield bonds 

(previously known as junk bonds)�

� Higher interest rate reflects higher risk� Higher interest rate reflects higher risk

14



Debt Finance 7Debt Finance 7

� S 33 CA 1963 restricts private companies issuing � S 33 CA 1963 restricts private companies issuing 

securities to the public

� IFC&MP Act 2006 relaxes the restrictions� IFC&MP Act 2006 relaxes the restrictions

� Also important not to break banking laws

� “Commercial Paper” v “Asset-backed Paper”� “Commercial Paper” v “Asset-backed Paper”

(See page 5 of handout)�
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(See page 5 of handout)�



Ranking of Debt FinanceRanking of Debt Finance

� Usually a big borrowing is divided into different ranking loans

� Senior Debt – core part of the borrowing – secured loan

� Mezzanine Debt – often unsecured and so higher interest rate and 

subordinated to Senior Debt – often convertible to shares

Junior Debt – subordinated to Senior Debt� Junior Debt – subordinated to Senior Debt

� Subordinated Debt – other debt e.g. directors© loans
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Lending Documents Lending Documents 11

� Facility Agreement or Loan Agreement – sets out the terms of 

the loan

� Security Documents – guarantees, charges/mortgages, security 

assignments, share charges, etc.

� Hedging Documents – hedging on interest rates, similar to fixing � Hedging Documents – hedging on interest rates, similar to fixing 

the rate, ISDA Master Agreement & Schedule used
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Lending Documents 2Lending Documents 2

� Intercreditor Deed – describes how the different lending banks 

interact with each other

� Deed of Subordination – ensures that other non-bank borrowings 

e.g. Directors© loans are subordinatede.g. Directors© loans are subordinated

� Security Trust Deed – appoints one bank as trustee for all the 

banks when it comes to enforcing security and dividing the banks when it comes to enforcing security and dividing the 

proceeds

� Other Documents - e.g. Sponsor Support Agreement
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Financial AssistanceFinancial Assistance

� S 60 Companies Act 1963� S 60 Companies Act 1963

� The idea is to restrict companies funding their own � The idea is to restrict companies funding their own 

acquisitions or the acquisition of their parent companies

� Restriction is on how the funds of the company are 

used
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used



Financial AssistanceFinancial Assistance

� PROHIBITS a company from, directly or indirectly, 

providing financial assistance for the purchase of or 

in connection with the purchase of or subscription

for shares in (a) the company or (b) its holding 

company
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How to Approach s 60How to Approach s 60

� Look At What Is Happening To The Company©s Money� Look At What Is Happening To The Company©s Money

“you look to the company’s money and see what has become of it.  

You look to the company’s shares and see into whose hands they 

have got.  You will soon see if the company’s money has been 

used to finance the purchase”.used to finance the purchase”.

- Lord Denning M.R.

Wallersteiner v. Moir (1974) 3 ALL ER 217
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Wallersteiner v. Moir (1974) 3 ALL ER 217



Step 1

� Draw a chart of the transaction 

and list all the movements or 

money, shares, guarantees, 

security, etc.

�� Q Q Is the target company or 

any of its subsidiaries is doing 

anything?
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Step 2

� If yes, examine it closely.

�� QQ Is the company©s money (or 

money©s worth e.g. a 

guarantee or security) being 

used to help fund the 

purchase?

�� QQ Is s 60 being breached?
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Step 3

� If yes, look at the � If yes, look at the 

exceptions in s 60 (12) & 

(13).  QQ do they apply?(13).  QQ do they apply?

� If no, consider using s 

60(2) validation 

procedure (Whitewash)�
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S S 60 60 –– The ExceptionsThe Exceptions

� Declaring a dividend (or an interim dividend) from � Declaring a dividend (or an interim dividend) from 

distributable reserves

� Paying a debt which is lawfully due� Paying a debt which is lawfully due

� Refinancing where already “whitewashed” (watch 

guarantees)�guarantees)�

� Other exceptions
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S S 60 60 –– Validation ProcedureValidation Procedure

� Check that company is allowed to rely on s 60 � Check that company is allowed to rely on s 60 

validation

� Not a plc (public limited company)�or subsidiary of plc

� No restricted directors on the board

� Memo & Arts do not restrict it and the 

borrowing/guarantee/security is allowedborrowing/guarantee/security is allowed

� It validates the financial assistance if it is done with 12 

months of the special resolution being passed
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months of the special resolution being passed



1 1 -- Board MeetingBoard Meeting

� Directors should consider the proposed transaction and how it 

affects the company.

� They may need to discuss it with the auditors or other advisers

� Hold a board meeting to swear the statutory declaration and 

convene the EGM (or approve the circulation of the written 

resolution)�resolution)�

� Statutory declaration should be sworn no more than 24 days 

before the EGM/written resolution

27



2 2 –– Statutory DeclarationStatutory Declaration

� At least 2 directors must swear it. Majority or all the directors can 

swear it.

� States the directors have made an enquiry in company©s affairs

� States the directors have formed the opinion that the company will 

be able to pay its debts as they fall due if it gives the financial 

assistanceassistance

� Directors must form the opinion on reasonable grounds

� Outgoing directors will not want to swear the Statutory Declaration 
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� Outgoing directors will not want to swear the Statutory Declaration 

– potential personal liability



3 3 –– Special ResolutionSpecial Resolution

� Passed by 75%+ at an EGM or by 100% by written resolution

� No more than 24 days after the board meeting at which the 

statutory declaration was sworn

� Copy of the statutory declaration must be attached to the notice of 

the EGM, or the written resolution

� Special resolution must be filed (Form G1) in the CRO with a copy � Special resolution must be filed (Form G1) in the CRO with a copy 

of the statutory declaration within 15 days
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NonNon--ComplianceCompliance

� CIVIL (s 60(14))� CIVIL (s 60(14))

� Transaction voidable at the instance of the company

� Show bank had actual notice of the facts of the � Show bank had actual notice of the facts of the 

breach, not necessarily the breach itself

� CRIMINAL� CRIMINAL (s 60(15))

� Summary or on indictment. Max 2 years / €3,175 fine
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Example 1Example 1

� BUYER is buying 100% of the shares of TARGET from SELLER.  

BUYER is borrowing the money to pay for the shares from the 

BANK.  BANK requires a guarantee from TARGET for the 

obligations of BUYER, to be supported by a charge over the obligations of BUYER, to be supported by a charge over the 

assets of TARGET

� STEP 1 – Draw a chart.  Here, the target company (TARGET) is � STEP 1 – Draw a chart.  Here, the target company (TARGET) is 

doing something.  It being asked to give a guarantee and a 

security (a charge).  That is enough to justify looking further.
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Example 1Example 1

BUYERBUYER

SELLERS BANK

TARGET

SELLERS BANK
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Example 1Example 1

� STEP 2 – Q  Q  Is the company©s money or money©s worth being 

used? YES, a guarantee and a charge. Q  Q  Is it in breach of s 60?

YES, it is directly in connection with the purchase of the shares in 

the company.the company.

� STEP 3 – Q  Q  Do any of the exceptions in s 60 (12) & (13) apply?

NO. Q  Q  Can the validation procedure be used? YES (unless the NO. Q  Q  Can the validation procedure be used? YES (unless the 

company is a plc or is otherwise prohibited)�
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Example Example 22

� BUYER is buying 100% of the shares of TARGET from SELLER.  

BUYER is borrowing the money to pay for the shares from the 

BANK.  BUYER intends to get TARGET to declare a dividend from 

its reserves to repay BANK after the deal closesits reserves to repay BANK after the deal closes

� STEP 1 – Draw a chart.  Here, the target company (TARGET) is 

doing something.  It is going to be giving cash (the dividend) to doing something.  It is going to be giving cash (the dividend) to 

BUYER.  That is enough to justify looking further.
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Example Example 22

BUYERBUYER

SELLERS BANK

TARGET

SELLERS BANK

35



Example Example 22

� STEP 2 – Q  Q  Is the company©s money or money©s worth being 

used? YES, the company will be paying out cash by way of a 

dividend. QQ Is it in breach of s 60? YES, it is directly in connection 

with the purchase of the shares in the company.with the purchase of the shares in the company.

� STEP 3 – QQ Do any of the exceptions in s 60 (12) & (13) apply?

Yes, if the dividend is lawfully and properly declared, then it does Yes, if the dividend is lawfully and properly declared, then it does 

not breach s 60. QQ Can the validation procedure be used?

MAYBE, but we don©t need to consider it.
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Example 3 Example 3 (from seminar)(from seminar)

� ALPHA is a group holding company.  Most of the group 

assets are in subsidiary companies.  NEWCO is buying assets are in subsidiary companies.  NEWCO is buying 

100% of the shares of ALPHA from SELLER.  NEWCO 

is borrowing the money to pay for the shares from the is borrowing the money to pay for the shares from the 

GAMMA BANK.  NEWCO intends to get ALPHA and its 

subsidiaries to provide security (asset charges, security subsidiaries to provide security (asset charges, security 

assignments & share charges) after the deal closes
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Example 3Example 3

NEWCONEWCO

SELLERS GAMMA
BANKALPHA

SUBSIDIARIES
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Example Example 3 3 (from seminar)(from seminar)

� STEP 1 – Draw a chart.  Here, the target 

company (ALPHA) and its subsidiaries are company (ALPHA) and its subsidiaries are 

doing something. They being asked to give 

guarantees and security (charges, security 

assignments, etc).  That is enough to justify assignments, etc).  That is enough to justify 

looking further.
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Example Example 33

� STEP 2 – QQ Is the company©s money or money©s worth being 

used? YES, ALPHA will give a share charge.  The subsidiaries 

will give guarantees, assets charges, security assignments, etc. QQ

Is it in breach of s 60? YES, it is directly in connection with the Is it in breach of s 60? YES, it is directly in connection with the 

purchase of the shares in the company.

� STEP 3 – QQ Do any of the exceptions in s 60 (12) & (13) apply?� STEP 3 – QQ Do any of the exceptions in s 60 (12) & (13) apply?

NO. QQ Can the validation procedure be used? YES (unless the 

company is a plc or is otherwise prohibited)�
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Thank YouThank You
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