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Today

� What are Facility Letters & Loan Agreements?

� Why are they important?

� What do they contain?
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QQ What are Facility Letters & Loan Agreements?

� It is a contract, so contract law 

applies

� Sets out basis on which the � Sets out basis on which the 

Lender will lend

� Common Law rules also apply� Common Law rules also apply

� Banker’s duty of 
confidentiality

� Banker’s right of set off
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� Banker’s right of set off



QQ What is a Facility Letter?

� Usually a simple letter, 

countersigned by Borrower

� Straightforward cases - one 

lender & one borrower

� Will seek to incorporate 

general terms of the Lender
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� Often no legal advice sought



QQ What is a Term Sheet?

� Summary of the deal

� Similar to a “Heads of 

Agreement”

� Usually “binding”, but subject 

to Loan Agreement

� Sets out main terms, interest 

rate, fees, etc.
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QQ What is a Loan Agreement?

� Loan Agreement – more complex 

contract

� Often preceded by a Term Sheet � Often preceded by a Term Sheet 

setting out summary of the deal

� Used for Syndicated Lenders, 

Project Finance, Group of Project Finance, Group of 

Borrowers, etc.

� Prepared by lawyers
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� Prepared by lawyers



Steps

� Step 1  Negotiate Term Sheet

� Step 2  Make sure Loan 

Agreement reflects Term 

Sheet

� Step 3  Negotiate the best 

terms in the Loan Agreement

7



Steps

� Step 4  Make sure security 

and other documents reflect 

the Loan Agreement

� Step 5  Ensure conditions 

precedent to drawdown are 

satisfied

� Step 6  Draw down money
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Steps

� Step 7 Check Conditions � Step 7 Check Conditions 

Subsequent are satisfied

� Step 8 Ensure ongoing � Step 8 Ensure ongoing 

obligations are complied 

with
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What is in a Typical Loan Agreement?

� 1. Interpretation � 6. Repayment� 1. Interpretation

� 2. Facilities

� 3. Purpose

� 6. Repayment

� 7. Prepayment & 

Cancellation� 3. Purpose

� 4. Conditions Precedent

Cancellation

� 8. Interest

� 5. Utilisation � 9. Terms

� 10. Market Disruption
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What is in a Typical Loan Agreement?

� 11. Taxes � 16. General Covenants� 11. Taxes

� 12. Increased Costs

� 13. Reps & Warranties

� 16. General Covenants

� 17. Default

� 18. Evidence & Calcs� 13. Reps & Warranties

� 14. Info Covenants

� 18. Evidence & Calcs

� 19. Fees

� 15. Financial Covenants � 20. Indemnities & Break 

Costs
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What is in a Typical Loan Agreement?

� 21. Expenses � 26. Schedules� 21. Expenses

� 22. Amendments & 

Waivers

� 26. Schedules

Waivers

� 23. Changes to Parties

� 24. Set-Off

� 25. Boilerplate Clauses
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Parts of the Loan Agreement

� Part 1 Details of the Loan Facility� Part 1 Details of the Loan Facility
� Clauses 1, 2, 3, 8, 19

� Part 2 Before Drawdown
� Clauses 4 & 5

� Part 3 Representations & Warranties
� Clause 13

� Part 4 Covenants
� Clauses 14, 15 & 16
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� Clauses 14, 15 & 16



Parts of the Loan Agreement

� Part 5 Events of Default & Termination� Part 5 Events of Default & Termination
� Clause 17

� Part 6 Repayment & Conditions Subsequent� Part 6 Repayment & Conditions Subsequent
� Clauses 6 & 7

� Part 7 Mechanical Provisions� Part 7 Mechanical Provisions
� Clauses 9, 10, 11, 12, 18, 20 - 30
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What are the details…?
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Part 1 Details of the Loan Facility

� Clause 2 - Sets out what kind 

of facility
� Term Loan

� Revolving Credit Facility

� Clause 3 – What the Loan can 

be used for
� Bank – Make it restrictive

� Borrower – make it as 
wide as possible
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wide as possible



Part 1 Details of the Loan Facility

� Clause 8 – Interest Rates
� Mandatory Costs - costs 

of regulatory compliance

� EURIBOR

� Margin – what the bank 
makesmakes

� Clause 19 – Fees
� Very important – Note 

CarefullyCarefully

� Different categories – all 
extra cost to borrower

� Arrangement Fees, 
Commitment Fees, Bank 
Fees
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Fees



Part 2 – Before Drawdown

� Conditions Precedent
� On a complicated project finance, there may be hundreds of CPs
� They all must be satisfied before drawdown� They all must be satisfied before drawdown
� Check to see if they are repeated e.g. on each day, on each utilisation

� Utilisation� Utilisation
� Utilisation Request forms must be completed
� Specifies minimum amount to be drawn each time
� Must be no Event of Default to draw down monies
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� Must be no Event of Default to draw down monies



Part 3 – Representations & Warranties

� Make sure borrower reads these

� Usually relate to capacity, the transaction, the information 

provided, etc.provided, etc.

� Some of the warranties may be more suited to a legal opinion –

check thischeck this

� Unlike a share purchase, usually no warranty limitations – breach 

of warranty is an Event of Default
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Part 4 - Covenants

� Positive Covenants

� Information Covenants
� Supply information about the borrower, financial information and project � Supply information about the borrower, financial information and project 

information
� Advise the lender if any Event of Default is occurring or upcoming

� Financial Covenants� Financial Covenants
� Borrower must stay within defined financial parameters
� Ratios e.g. Loan to Net Asset Value, gearing ratios, interest cover
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Part 4 - Covenants

� Negative Covenants� Negative Covenants

� Not to create further security over assets (Negative 
Pledge)�Pledge)�

� Not to sell business or assets

� Not to breach law or lose licences, authorisations, etc.

� Not to borrow further monies
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Part 5 – Events of Default & Termination

� List of Events of Default
� Breach of warranties� Breach of warranties
� Breach of covenants
� Breach of other Financial 

Indebtedness
� Insolvency, etc.� Insolvency, etc.

� Bank can Accelerate
� Principal & accrued interest 

becomes repayablebecomes repayable
� Lender doesn’t have to advance 

any more monies
� Securities can be triggered if 

repayment not made
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Part 6 – Repayment & Conditions Subsequent

� Repayment
� Sets out the basis on which � Sets out the basis on which 

money can be repaid.  Usually can 
only be repaid on Interest 
Calculation Dates

� Prepayment� Prepayment
� Mandatory – if loan is deemed 

illegal (e.g. for regulatory reasons)�
� Voluntary – subject to minimum 

amounts and on certain datesamounts and on certain dates

� Check for Conditions Subsequent 

i.e. after drawdown
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Part 7 – Mechanical Provisions

� Market Disruption� Market Disruption

� Tax Gross-up and 

indemnityindemnity

� Increased Costs

� Break Costs

� Boilerplate
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Legal Opinions

� Required by Lender

� Project finance / multi-jurisdiction / non-Irish entities

� Addressed from Solicitor to the Lender – usually the 

borrower©s solicitor gives unless otherwise agreed
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Legal Opinions

� Corporate Status – borrower/guarantors� Corporate Status – borrower/guarantors

� Capacity – vires, proper authorisation, due execution

� Effect – binding and enforceable (incl. foreign law)�

� Based on assumptions and stated facts & documents� Based on assumptions and stated facts & documents

� Subject to reservations and exceptions
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Thank YouThank You
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